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Pooling in Australian Corporate Insolvency

Recent amendments to the insolvency provisioneefiorporations Act 2001 (Cth) in Australia aim to

address some of the practical problems faced loydiEqors of corporate groups.
What is pooling?

Traditionally, "pooling” is a term used to describenethod of winding up an insolvent corporate grou

as if it were a single corporate entity.
In legal terms, it has been defined as:

"the unified administration of various companiesncluding combining their assets and
liabilities as if in one company, treating the ¢texs of all the companies as if they were

creditors of that company”

Until this year, the Corporations Act 2001 contdime provisions actually authorising pooling of
companies in winding up. This required liquidatarebtain Court approval for pooling arrangements
based on creative uses of various bits and piddée d\ct? That approval was by no means a certainty.

Why pooling?
Liguidators tend to cite two reasons for puttingifard a pooling proposal:
. the costs that can be saved from administeringibiep and its creditors as a single entity;

. the contention that the group companies' records haen so poorly maintained that it is
extremely difficult, if not impossible, to deterneinvhich company in the group owes money to

which creditors.

These reasons were often relied upon togetherglicagions for Court approval

! Rehabilitating large and complex enterprisesnariicial difficulties, Corporations and Markets Asiwiy
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The amendments

The Corporations Amendment (Insolvency) Act 200 akdishes a type of pooling regime for companies
in liquidation. | say "type of pooling arrangemepetcause, strictly speaking, it is not "pooling'tieest

term has traditionally been used (as reflectetténquotation above). In the consultation periodileg

up to the introduction of the amendments into Barént, the Government explained why it did not want

to legislate for what might be termed "traditionpdioling arrangements:

"4.220 The proposed model under new Division 8#Raitt 5.3A does not introduce the
concept of one group (or one economic entity) i@ptathe particular companies that
comprise the group to be pooled. It does not treatreditors of all the companies as if they

were creditors of that group (or economic entity) .

4.221 The introduction of a ‘single economic entityncept would require extensive
amendments to the Corporations Act. The Corporsthat does not include the concept of a
corporate group as a distinct legal entity. Thecepts of holding, subsidiary and related
companies and parent and controlled entities agechan the notion of each company being a
separate legal entity."

Instead, the Government and Parliament have opteal fegime in which each company in the group will
be liable for the debts of all the other compaimethe group (with mutual extinguishment of intnagp
debts).

(This aspect of the amendments does, of course oaie interesting question: will there still bepse for
"traditional” pooling arrangements? As noted abdiraditional” pooling arrangements rely upon the

Courts' willingness to endorse an ad hoc prop&bging upon various statutory provisions that were

never intended to support pooling. Given that tlerew a statutory pooling regime of sorts, the@s

traditional hesitation over "traditional" poolingamharden. On the other hand, experience with ¢ine n
regime may reveal that it suffers from some pratficoblems, which may force liquidators to folltine

"traditional” path.)

Pooling will not apply to secured creditdrs.

3 Explanatory Statement To The Exposure Draft Of The Cor porations Amendment (Insolvency) Bill 2007, November
2006.
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Pooling mechanism

The amendments provide for two types of poolindurtary and court-ordered. As | will explain, the
difference is more apparent than real, becausevhéypes will often simply be different points afpa

timeline.

A pooling "determination” will require a separateter of approval by the creditors of each company in
the group. In each case, the approval must be diyemeditors representing at least:

* 75% of the debts claimed by creditors at the ngetand
* 50% of the creditors voting at the meetfhg.

If the necessary approvals are received from eactpany in the group, the determination will com®in

operation immediately after the last vote is Held.

The determination only comes into effect if it sexuthe necessary approval of all of the meetiags:
failure to achieve the required majorities at jusé meeting is fatal.

This ability of one company's creditors to defepbaling determination will be of crucial importanid

it is clear that pooling would disadvantage oneugrof creditors. Unless the group's records haea be
destroyed or are completely unintelligible, it wiually be evident that payments to creditors veitly

from company. A pooling determination would effgety remove those differences, with the result that
some companies' creditors would receive more amereless than would be the case if there were no
pooling determination. Creditors who would therbleydisadvantaged by pooling might therefore decide

to vote against it; they would be aided in thighwy high value voting threshold.

Failure to achieve a creditor vote is not the drdygard that a pooling determination will face. Undliial
creditors will be able to challenge pooling in ddu®n application by a creditor, a court will be atie

terminate a pooling determination on a number otigds, including:
* it was approved by creditors on the basis of mialtg misleading information;
* it would "materially disadvantage” the dissentiereditor;

* it would be contrary to the interests of the grsucreditors as a whole.
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Given that these are quite wide grounds, manydijors may be tempted to skip the whole pooling
determination procedure and go straight to courafoourt-imposed pooling order (the second form of
pooling under the amendments).

The Court will have a wide discretion on whethemtake a pooling order. In general terms, that
discretion is similar to its discretion on whetb@terminate a pooling determination, with someeatid
factors for the Court to take into consideration:

. the extent to which a company in the group andffieers or employees of a company in the
group were involved in the management of any ofother companies;

. the conduct of a company in the group and the@fior employees of a company in the group
towards the creditors of any of the other companies

. the extent to which the circumstances that gaeetaghe winding up of any of the pooled
companies were attributable to the actions of drihe@other companies in the group or the
officers or employees any of the other companigbergroup;

. the extent to which the business of the pooled @mgs has been intermingled;

. the extent to which creditors of any one or mor¢hefpooled companies may be advantaged or
disadvantaged by the making of the pooling ofder.

Issues

Because these amendments are quite new, they bayetrbeen put into practice. It is, therefore,

premature to say whether or not they will provecsssful.

A major issue for pooling is that it almost alwaysates winners and losers among creditors. The
winners will be those who will gain access to theeds of group companies other than the comparhy wit
which they have a debtor-creditor relationship.t@mother side of the coin, the losers will be éhos

whose pool of available assets is suddenly thropendo all creditors of the group.

The Government's original draft proposal for paghwould have required liquidators to obtain court
approval once a creditor objected to the poolirappsal (ie, once a creditor objected, the onustifryy
court approval would lie on the liquidator). Insehcy practitioners pointed out that this would glyic
render the pooling provisions a dead letter. ThegBument's response has been to place the onus on
dissentient creditors, by requiring them to lauadourt challenge to the pooling proposal. Giveat th
many creditors have only very relatively small delthe costs of mounting a court challenge (and the
highly discretionary nature of the Court's poweil) lae a strong disincentive to such challenges.

However, liquidators also face problems under #he regime. Effectively, they will have a choice
between a meeting of creditors with high votinge#iinolds (and the risk of a court challenge) and the
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risks and costs of applying for court approvalhBitway, pooling will not necessarily be an inexgea
option, suggesting that it would only be an ecoropnoposition in relatively large and complex group

liquidations, where the cost saving of pooling vebaffset the initial set-up costs.
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